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Executive Summary

(i)

(iii)

This is my report issued in terms of section 182(1) (b) of the Constitution and

section 8(1) of the Public Protector Act.

This report communicates my findings and appropriate remedial action that | am
taking in terms of section 182(1)(c) of the Constitution, following an investigation
into allegations of procurement irregularities and maladministration regarding the
irregular termination of AirChefs Tender Number GSM 025/2013 by the SAA after
its award to Mantellis Biscuit Factory (Mantelli’s) . The complaint was lodged by
Mr Simon Mantell (the Complainant), on behalf of Mantelli’'s on 25 March 2014

and registered by the Public Protector on 07 April 2014.

In the main, he alleged the following:

(@)

(b)

()

That a tender was awarded to Mantelli’'s Biscuit Factory by AirChefs/SAA,
an online catering company which supplies on-board meals to South African

Airways (SAA), SA Express and Mango.

That the said tender number GSM 025/2013 was advertised in the Sunday
Times on 07 April 2013, for a request to bid for the Dry shacks” which
included a wide range of products from biltong, chips, chocolate and
savoury crackers. The closing date for the Bid was on 29 April 2013 at

11h00.

That AirChefs had indicated that volumes consumed/purchased were
365 000 units per month (costing over R4 Million per annum) which is a
significant volume. On 25 April 2013, Complainant personally delivered
Mantelli's tender documents into SAA tender box at Airways Park in
Kempton Park, bidding for a tender to supply for one item being the “3 in 1

cracker snacks”.
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That on 28 May 2013, the Complainant received a letter from Mr Risben
Khoza of AirChefs confirming receipt of the tender documents from

Mantelli’s.

That on 14 June 2013, he further received another E-mail from Mr Risben
Khoza requesting samples of the product that Mantelli's had tendered for
(which in this case was the crackers), the delivery was requested by 20 June
2013. Another request for samples was made on 4 December 2013, for
evaluation by SAA required by 9 December 2013.

That on 21 February 2014, an E-mail from Mr Prishaan Grounder, AirChefs
with an attached letter dated 17 February 2014, and signed on the 18
February 2014, by the Acting CEO of AirChefs, Mr Martin Kemp (ACEOQO)
was received. The letter states: “with reference fo the above Request for
Bid, AirChefs would like fo congratulate Mantelli’'s on being awarded the

tender for dry snacks.”

That on 21 February 2014, the Complainant sent an E-mail to Mr Prishaan

Grounder,of AirChefs, wherein he acknowledged receipt thereof.

That on 24 February 2014, the Complainant phoned Mr Indir Naryan to
discuss finalisation of the agreement and to establish when the handover
would take place. During this telephone conversation he was informed that
it was not actually a tender award; because Mantelli's would now be a
preferred supplier for all biscuits; implying that AirChefs will now only
present Mantelli's product to its airline clients when requested; VWheatworth
would remain the supplier of crackers for SAA; and that Mantelli’s crackers

may be presented to smaller clients like SA Express.

That he then lodged an objection with the AirChefs as he was unhappy for
now being considered part of a panel of suppliers whereas he had submitted
5
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a bid as a single supplier. This culminated into a long serious dispute with

AirChefs and the SAA which eventually led to his complaint to my office.

(iv) Based on an analysis of the allegations, the following issues were identified

to inform and focus the investigation:

(a) Whether the decision by AirChefs to revise the letter of award of tender GSM
025/2013 and re-issue the Complainant with a letter of award to a panel of
suppliers to supply dry snacks to AirChefs was irregular and thus constitutes
improper conduct and/or maladministration in terms of section 6(5)(a) of the

Public Protector Act.

(b) Whether the Complainant was improperly prejudiced by the conduct of the
AirChefs/SAA in the circumstances as envisaged in section 6(5)(d) of the
Public Protector Act.

(v) The investigation was conducted through correspondence, meetings and

interviews with the Complainant, AirChefs and SAA.

(vi) Key laws and policies taken into account to help me determine if there had been
improper conduct by the AirChefs and/or SAA were the following:

(@) Section 217 of the Constitution with regard to procurement, including
section 33 read with section 1 of PAJA. | also applied section 237 of the
Constitution together with section 3 of PAJA.

(b) Section 182 of the Constitution which bestows upon the Public Protector,
the power to investigate alleged or suspected improper or prejudicial
conduct in state affairs, to report on that conduct and to take appropriate

remedial action.
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(c) Section 6(4) of the Public Protector Act which regulates the manner in which
the power conferred by section 182 of the Constitution may be exercised in

respect of government at any level.

In addition, several case law was considered and applied for the purpose of this

investigation:

Having considered the evidence uncovered during the investigation against the
relevant regulatory framework, including the response to the section 7(9) Notice,

| make the following findings:

Regarding whether the decision by AirChefs to revise the letter of award of
tender GSM 025/2013 and re-issue the Complainant with a letter of award to
a panel of suppliers to supply dry snacks to AirChefs was irregular and thus
constitutes improper conduct and/or maladministration in terms of section
6(5)(a) of the Public Protector Act.

(aa) The allegation that AirChefs revised the letter of award of tender GSM
025/2013 and re-issued the Complainant with a letter of award as part of a
panel of suppliers to supply dry snacks to AirChefs was irregular, is

substantiated.

(bb) AirChefs tender GSM 025/2013 was a tender to provide services and not

invitation to become one of the panellist of service providers.

(cc) The process of withdrawal of the letter of award issued to the Complainant
through a letter approved by the ACEO of AirChefs on 18 February 2014,
and the re-issuing of the letter by the ACEO through a letter on 11 March
2014, is irregular
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(b)

(dd)

(ee)

(ff)

(99)

(hh)

AirChefs in issuing a letter of award to the Complainant became functus
officio and could not withdraw and/or amend the aforesaid letter without a

Court Order as enunciated on Vox Orion case.

The withdrawal and/or amending of the letter of award issued to the
Complainant on the basis that it was incorrectly worded was inconsistent
with section 217(1) and 195(1)(g) of the Constitution in that the it violated

the principle of transparency.

Therefore the conduct of the ACEO of AirChefs referred to above constitutes
improper conduct in terms of section 182(1)(a) of the of the Constitution and
maladministration in terms of section 6(5)(a) of the Public Protector Act.

The SAA’s non-implementation and delay to provide the Complainant with
the Indyebo report, including non-implementation of the National Treasury
investigation report scuppered the Complainant’s efforts and rights to a just
administrative action thus preventing him to comply with section 7(1) of
PAJA which provides that any proceedings for judicial review, should

comply with section 6(1) of the same legislation.

Therefore the SAA’s conduct amounts to improper conduct as envisaged in
section 182(1) of the Constitution and maladministration as envisaged in

section 6(5)(a) of the Public Protector Act.

Regarding whether the Complainant was improperly prejudiced by the
conduct of the AirChefs in the circumstances as envisaged in section

6(5)(d) of the Public Protector Act.

(aa)

The allegation that the Complainant was improperly prejudiced by the
conduct of the AirChefs in the circumstances as envisaged in section 6(5)(d)

of the Public Protector Act, is substantiated.
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(bb) The withdrawal by AirChefs of the letter of award: of the tender dated 17

(cc)

February 2014 and the subsequent failure by the AirChefs to sign the SLA

with the Complainant prejudiced him.

The Complainant suffered prejudice in a form of financial loss or expenses
incurired in preparing and submitting the bid documents as well as other
expenses relating to meetings, travelling, accommodation, exchange of
correspondence with the SAA, seeking legal opinion and representation in
his longstanding dispute with SAA which can be regarded as out-of-pocket
expenses. However, the quantum of such financial loss can best. be
assessed and calculated through the submission of actual invoices by the

Complainant as proof thereof.

(dd) Therefore, the conduct of AirChefs in this regard amounts to improper

prejudice as envisaged by section 6(5)(a) of the Public Protector Act.

The appropriate remedial action taken as contemplated in section 182(1)(c) of
the Constitution, with a view of remedying the impropriety referred to in this report

is the following:

THE CHAIRPERSON OF THE SAA BOARD

(aa) To take cognizance of the findings relating to the improper conduct and

maladministration by the AirChefs concerning the irregularities mentioned

in the report;

(bb) To ensure that the Complainant is provided with a letter of apology within

ten (10) working days of issuing of this report for subjecting him to
unnecessary litigation attributable to AirChefs and SAA’s continued

wrongdoing;
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(b)

(cc)

(dd)

(ee)
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Ensure that the Complainant is reimbursed for all proven out-of-pocket
expenses relating to meetings, travelling, accommodation, exchange of
correspondence with the SAA, seeking legal opinion and representation in
his longstanding dispute with SAA, within thirty (30) working days from the

date of issuing of a letter of apology to him;

Ensure that the CEOs of AirChefs/SAA consider the report in so far as it
relates to the gaps identified in the NT and Indyebo reports respectively,
and to address such through introduction of and compliance with stringent
policies, prescripts and practices which are in line with section 217 of the

Constitution, the PFMA, National Treasury Regulations; and

Ensure that the CEOs consider the acts of maladministration and improper
conduct referred to in this report and take appropriate disciplinary action
against any official of the AirChefs/SAA in respect of their conduct referred

to therein.

THE CEOs OF AIRCHEFS/SAA

(aa) To consider the report in so far as it relates to the gaps identified in the NT

and Indyebo reports respectively, and to address such through introduction
of and compliance with stringent policies, prescripts and practices which are
in line with section 217 of the Constitution, the PFMA, National Treasury

Regulations; and

(bb) To consider the acts of maladministration and improper conduct referred to

in this report and take appropriate disciplinary action against any official of
the AirChefs/SAA in respect of their improper conduct referred to therein.

10
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REPORT ON AN INVESTIGATION INTO ALLEGATIONS OF PROCUREMENT
IRREGULARITIES AND MALADMINISTRATION REGARDING THE IRREGULAR
TERMINATION OF AIRCHEFS TENDER NUMBER GSM 025/2013 BY THE SAA

AFTER ITS AWARD TO MANTELLI'S

1. INTRODUCTION

1.1. This is my report issued in terms of section 182(1)(b) of the Constitution of the
Republic of South Africa, 1996, (the Constitution) and section 8(1) of the Public
Protector Act, 23 of 1994 (Public Protector Act).

1.2 This report, specifically the findings therein, are submitted, in terms of section 8

of the Public Protector Act, to the following people:

1.2.1  The Minister of Public Enterprises, Mr Pravin Gordhan,MP;
1.2.2 The CEO of SAA, Ms Zukisa Ramasia;

1.2.3 The CEO of AirChefs, Mr Martin Kemp;
1.2.4 The Chairperson of the SAA Board, Ms Thandeka Mgoduso: and

1.2.5 The Complainant, Mr Simon Mantell.
1.3 The report relates to an investigation into allegations of procurement irregularities

and maladministration regarding the irregular termination of AirChefs Tender
Number GSM 025/2013 by the SAA after its award to Mantelli’s

11
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THE COMPLAINT

The complaint was lodged by Mr. Simon Mantell (the Complainant), on behalf of
Mantelli’s Biscuit Factory on 25 March 2014. The complaint was received by the

Public Protector on 07 April 2014.
In his complaint, the Complainant alleged the following:

That a tender was awarded to Mantelli’s Biscuit Factory by AirChefs, an online
catering company which supplies on-board meals to South African Airways
(SAA), SA Express and Mango.

That AirChefs is 100% owned by SAA and is a state owned enterprise.

That for the last 20 to 30 years, Wheat-worth (a brand owned by AVI) has held
the contract of supplying SAA with crackers.

That tender number GSM 025/2013 was advertised in the Sunday Times on 07
April 2013, for a request to bid for the “Dry snacks” which included a wide range

of products from biltong, chips, chocolate and savoury crackers.
That the closing date for the Bid was on 29 April 2013 at 11:00 am.

That AirChefs had indicated that volumes consumed/purchased were 365 000
units per month (costing over R4 Million per annum) which is a significant volume.
On 25 April 2013, Complainant personally delivered Mantelli’s tender documents
into SAA tender box at Airways Park in Kempton Park, bidding for a tender to

supply for one item being the “3 in 1 cracker snacks”.

That on 28 May 2013, the Complainant received a letter from Mr Risben Khoza
of AirChefs confirming receipt of the tender documents from Mantelli’s.
12
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That on 14 June 2013, he further received another E-mail from Mr Risben Khoza
requesting samples of the product that Mantelli’s had tendered for (which in this
case was the crackers), the delivery was requested at least by 20 June 2013.
Another request for samples was made on 4 December 2013, for evaluation by
SAA to be conducted by 9 December 2013.

That on 21 February 2014, an E-mail from Mr Prishaan Grounder, AirChefs with
an attached letter dated 17 February 2014, and signed on the 18 February 2014,
by the Acting CEO of AirChefs, Mr Martin Kemp (ACEQ) was received. The letter
states: “with reference to the above Request for Bid, AirChefs would like to

congratulate Mantelli’s on being awarded the tender for dry snacks.”

That on 21 February 2014, the Complainant e-mailed Mr Prishaan Grounder of

AirChefs wherein he acknowledged receipt of the said E-mail.

That on 24 February 2014, the Complainant phoned Mr Indir Naryan to discuss
finalisation of the agreement and to establish when the handover would take
place. During this telephone conversation, the Complainant submitted that he
was informed that award is not actually a for a tender; Mantelli's is now part of a
panel of preferred suppliers for all biscuits; implying that AirChefs will now only
present Mantelli's product to its airline clients when requested; Wheatworth will
remain the supplier of crackers for SAA; and that Mantelli's crackers may be

presented to smaller clients like SA Express.

That he then lodged an objection with the Airchefs as he was unhappy for now
being considered part of a panel of suppliers whereas he had submitted a bid as
a single supplier. This cuiminated into a serious dispute with Airchefs and the

SAA which eventually led to his complaint to my office.

13
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2.3

2.31

2.3.2

3.1

3.2

3.3
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Based on analysis of the allegations, | identified the following issues to inform and

focus this investigation:

Whether the decision by AirChefs to revise the letter of award of tender GSM
025/2013 and re-issue the Complainant with a letter of award to a panel of
suppliers to supply dry snacks to AirChefs was irregular and thus constitutes
improper conduct and/or maladministration in terms of section 6(5)(a) of the

Public Protector Act.

Whether the Complainant was improperly prejudiced by the conduct of the
AirChefs in the circumstances as envisaged in section 6(5)(d) of the Public

Protector Act.
POWERS AND JURISDICTION OF THE PUBLIC PROTECTOR

The Public Protector is an independent constitutional body established under
section 181(1)(a) of the Constitution to strengthen constitutional democracy

through investigating and redressing improper conduct in state affairs.
Section 182(1) of the Constitution provides that:
“The Public Protector has power as regqulated by national legislation —

(a) toinvestigate any conduct in state affairs, or in the public administration in
any sphere of government, that is alleged or suspected to be improper or to
result in any impropriety or prejudice,

(b) to reporton that conduct ; and

(c) to take appropriate remedial action”.

Section 182(2) of the Constitution directs that the Public Protector has additional

powers and functions prescribed by legislation.
14
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3.5

3.5.1

3.5.2

3.53

3.54
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The Public Protector is further mandated by the Public Protector Act to investigate
and redress maladministration and related improprieties in the conduct of state
affairs. The Public Protector is also given power to resolve disputes through
conciliation, mediation, negotiation or any other appropriate alternative dispute

resolution mechanism.

In the constitutional court, in the matter of Economic Freedom Fighters v
Speaker of the National Assembly and Others; Democratic Alliance v
Speaker of the National Assembly and Others (CCT 143/15; CCT 171/15)
[2016] ZACC 11; 2016 (5) BCLR 618 (CC); 2016 (3) SA 580 (CC) (31 March
2016), Chief Justice Mogoeng stated the following with own emphasis, when

confirming the powers of the Public Protector:

The remedial action taken by the Public Protector has a binding effect, “When
remedial action is binding, compliance is not optional, whatever reservations the
affected party might have about its fairness, appropriateness or lawfulness. For
this reason, the remedial action taken against those under investigation cannot

be ignored without any legal consequences” (para 73);

Complaints are lodged with the Public Protector to cure incidents of
impropriety, prejudice, unlawful enrichment or corruption in government

circles (para 65);

An appropriate remedy must mean an effective remedy, for without effective
remedies for breach, the values underlying and the rights entrenched in the

Constitution cannot properly be upheld or enhanced (para 67);

Taking appropriate remedial action is much more significant than making a mere
endeavour to address complaints as the most the Public Protector could do in
terms of the Interim Constitution. However sensitive, embarrassing and far-

15
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3.5.5

3.5.6

3.5.7

3.5.8

3.5.9
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reaching the implications of her report and findings, she is constitutionally
empowered to take action that has that effect, if it is the best attempt at

curing the root cause of the complaint (para 68);

The legal effect of these remedial measures may simply be that those to whom
they are directed are to consider them properly, with due regard to their nature,

context and language, to determine what course to follow (para 69) ;

Every complaint requires a practical or effective remedy that is in sync with its
own peculiarities and merits. It is the nature of the issue under investigation, the
findings made and the particular kind of remedial action taken, based on the
demands of the time, that would determine the legal effect it has on the person,

body or institution it is addressed to (para 70);

The Public Protector’'s power to take appropriate remedial action is wide but
certainly not unfettered. What remedial action to take in a particular case, will be
informed by the subject-matter of investigation and the type of findings made

(para 71);

Implicit in the words “take action” is that the Public Protector is herself empowered
to decide on and determine the appropriate remedial measure. And “action”
presupposes, obviously where appropriate, concrete or meaningful steps.
Nothing in these words suggests that she necessarily has to leave the exercise
of the power to take remedial action to other institutions or that it is power

that is by its nature of no consequence (para 71(c));

She has the power to determine the appropriate remedy and prescribe the

manner of its implementation (para 71(d));

16



Report of the Public Protector January 2020

3.5.10

3.6

3.6.1

3.6.2

3.6.2.1
3.6.2.2

3.6.23

3.6.3

3.6.4

3.6.5

“Appropriate” means nothing less than effective, suitable, proper or fitting to
redress or undo the prejudice, impropriety, unlawful enrichment or

corruption, in a particular case (para 71(e));

In the matter of the President of the Republic of South Africa v Office of the
Public Protector and Others, Case no 91139/2016 (13 December.2017)[2017]
ZAGPPHC 747; 2018 (2) SA 100 (GP); [2018] 1 all SA 800 GP; 2018 (5) BCLR
609 (GP) (13 December 2017), the court held as follows:

The constitutional power is curtailed in the circumstances wherein there is conflict

with the obligations under the Constitution (para 79);

Taking remedial action is not contingent upon a finding of impropriety or
prejudice. Section 182(1) affords the Public Protector with the following three

separate powers (para 100 and 101):

Conduct an investigation;
Report on that conduct; and

To take remedial action.

The Public Protector is constitutionally empowered to take binding remedial
action on the basis of preliminary findings or prima facie findings (para 104);

The primary role of the Public Protector is that of an investigator and not an
adjudicator. Her role is not to supplant the role and function of the court (para105).

The fact that there are no firm findings on the wrong doing, this does not prohibit
the Public Protector from taking remedial action. The Public Protector's

observations constitute prima facie findings that point to serious misconduct (para

107 and 108); and

17
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4.1
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412

4.2

421
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421.2

4213

Prima facie evidence which point to serious misconduct is a sufficient and

appropriate basis for the Public protector to take remedial action ( para 112);

The SAA is one major entity listed in terms of schedule 2 of the Public Finance
Management Act No 1 of 1999 (PFMA). AirChefs is a subsidiary of SAA therefore
its conduct amounts to conduct in state affairs, as a result the complaint falls
within the ambit of the Public Protector's mandate. Accordingly, the Public
Protector has the power and jurisdiction to investigate and take appropriate

remedial action in the matter under investigation.
THE INVESTIGATION

Methodology

The investigation was conducted in terms of section 182 of the Constitution and

sections 6 and 7 of the Public Protector Act.

The Public Protector Act confers on the Public Protector the sole discretion to
determine how to resolve a dispute of alleged improper conduct or

maladministration.
Approach to the investigation

Like every Public Protector investigation, the investigation was approached using

an enquiry process that seeks to find out:

What happened?
What should have happened?

Is there a discrepancy between what happened and what should have
happened and does that deviation amounts to maladministration?
18
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In the event of improper conduct or maladministration what would it take to
remedy the wrong or to place the Complainants as close as possible to where

he would have been but for the maladministration or improper conduct?

The question regarding what happened is resolved through a factual enquiry
relying on the evidence provided by the parties and independently sourced
during the investigation. In this particular case, the factual enquiry principally
focused on whether or not the AirChefs/SAA and other functionaries acted in

the manner alleged by the Complainant.

The sources of evidence principally included institutional documents such as
bid documents, memoranda, minutes and copies of correspondence. Viva voce
evidence was also received from selected witnesses, mainly the Complainant,
the CEO of AirChefs and the CEO of SAA, including management, and the SAA
Board. Evidence was evaluated and a determination made on what happened

based on a balance of probabilities.

The enquiry regarding what should have happened, focuses on the law or rules
that regulate the standard that should have been met or complied with by
AirChefs/SAA to prevent maladministration and prejudice. The investigation

focused on compliance with the law and prescripts regarding the awarding of

tenders.

The enquiry regarding the remedy or remedial action seeks to explore options
for redressing the consequences of maladministration. Where the Complainant
has suffered prejudice, the idea is to place him as close as possible to where
he would have been had the institution concerned complied with the regulatory

framework setting the applicable standards for good administration.

Due to the lack of resources and other challenges, there were unforeseen and

unavoidable delays in the completion of this investigation.
19
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4.3 The Key Sources of information
4.3.1 -Documents
4.3.1.1 A Public Protector complaint form with a stamp dated 25 March 2014;

43.1.2 Copies of submissions approved by the CEO prior to the tender advert dated
21 February 2013;

4.3.1.3 Copy of a tender/Bid advertisement with the closing of 29 April 2013,published
by the Business Times dated April 2013;

4.3.1.4 Copies of Bids documents submitted;

4.3.1.5 A Copy of the signed register stamped 30 April 2013;

4.3.1.6 Copies of Approval prior to the appointment dated 21 October 2013;
4.3.1.7  Copies of all letters to successful bidders signed on 18 February 2014;
4.3.1.8 Copies of SLA signed with successful bidders dated 18 November 2014;

4.3.1.9 A copy of a communique dated 6 April 2015 from Mr Nico Bezuidenhout to the

Complainant;
4.3.1.10 Copies of the minutes of the BSC and BEC dated 4 June 2013;
4.3.1.11 A copy of a communique dated 13 August 2018 from Mpati Qofa to the

Complainant;

20
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43.1.12

43113

43.1.14

4.3.1.15

4.3.1.16

4.31.17

4.3.1.18

4.3.1.19

4.3.1.20

431.21

4.3.1.22
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A copy of a communique dated 3 August 2018 from the Complainant to Mpati
Qofa ;

A copy of a letter dated 30 July 2018, from SAA, interim Chief Legal to the

Complainant;

A copy of a letter dated 1 July 2015, from National Treasury Chief Director, Mr
Solly Tshitangano to SAA Acting Chief Executive Officer, Mr N Bezuidenhout;

A copy of a letter dated 7 July 2015, from SAA to National Treasury Chief
Director, Mr Solly Tshitangano;

A copy of a communique dated 4 December 2013 from Risben Khoza to the

Complainant;

A copy of a communique dated 18 October 2019 from NT to the Public

Protector;

A copy of a letter of award as a panel reissued to the Complainant dated 11
March 2014,

A copy of a letter dated 24 May 2016 from AirChefs to the Public Protector;
A copy of a final report by Indyebo Consulting dated 8 August 2014,

Copies of a submission by the Complainant on loss of profit dated 2 October

2015;and

A copy of the National Treasury Report dated 21 May 2015.

21
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4.3.2

4321

4322

4.3.2.3

4324

4.3.2.5

Interviews and meetings conducted:
Interviews with the Complainant on 7 July 20186;

Interviews with the Complainant on 19 August 2016;
Meeting with the Complainant on 25 September 2019;

Meeting with SAA legal team on 27 May 2019; and

Subpoenas meeting with the CEOs of AirChefs and SAA on 22 August 2019.

4.3.3 Correspondence sent and received

4.3.3.1

4.33.2

4.3.3.3

4.3.4

43.4.1

4.3.4.2

4343

A letter dated 10 November 2014 ,from the Public Protector to the Acting
Executive Officer of AirChefs, Mr Martin Kemp;

A letter dated 1 July 2014 ,from the Public Protector to the Acting Executive
Officer of AirChefs, Mr Martin Kemp; and

A letter dated 14 July 2014, from the Acting Executive Officer of AirChefs, Mr
Martin Kemp to the Public Protector.

Notice issued in terms of 7(9) of the Public Protector Act, 1994

Notice issued to AirChefs CEO, Mr Martin Kamp dated 15 November 2019;

Notice issued to the Chairperson of the Board AirChefs, Ms Swazi Tshabalala

dated 15 November 2019; and
Notice issued to SAA CEO, Ms Zukisa Ramashia dated 15 November 2019.
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43.5

43.5.1

4.4

441

442

443

4.5

4.51

452

453

4.54

A
iy
% HCIOR

A Response to the notice in terms of section 7(9)(a) of the Public Protector

Act, 1994 from:

Response from AirChefs/ SAA dated 20 December 2019.
Legislation and other prescripts.

The Constitution of the Republic of South Africa, 1996;

The Public Protector Act, 23 of 1994;

Promotion of Administrative Justice Act, 3 of 2000

Case law

Economic Freedom Fighters v Speaker of the National Assembly and
Others; Democratic Alliance v Speaker of the National Assembly and
Others (CCT 143/15; CCT 171/15) [2016] ZACC 11; 2016 (5) BCLR 618 (CC);
2016 (3) SA 580 (CC) (31 March 2016);

President of the Republic of South Africa v Office of the Public Protector
and Others, Case no 91139/2016 (13 December 2017)[2017] ZAGPPHC 747;
2018 (2) SA 100 (GP); [2018] 1 all SA 800 GP; 2018 (5) BCLR 609 (GP) (13
December 2017);

Ouderkraal Estates (Pty) Ltd v City of Cape Town & Others 2004 (6) SA 222
(SCA);

The MEC for Health, Eastern Cape v Kirland Investments 2014 (3) SA 481
(CC);
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455 Millenium Waste Management (Pty) Ltd v Chairperson, Tender Board:
Limpopo Province & Others 2008 (2) SA;

456 Home Talk v Ekurhuleni Metropolitan Municipality (225/2016) [2017] ZASCA
77 (2 June 2017);

457 Steenkamp NO v Provincial Tender Board, Eastern Cape [2006] JOL 18364
(CC);

458 Darson Construction (Pty) Ltd v City of Cape Town & Another 2007 (4) SA
488 (c);

459 Transnet Ltd v Goodman Brothers (Pty) Ltd 2001 1- SA 853 (SCA) 867; and

4510 Vox Orion (Pty) Ltd v State Information Technology Agency (SOC) Ltd
(49425/2013) [2013] ZAGPPHC 444 (6 December 2013).

5 THE DETERMINATION OF THE ISSUES IN RELATION TO THE EVIDENCE
OBTAINED AND CONCLUSIONS MADE WITH REGARD TO THE
APPLICABLE LAW AND PRESCRIPTS.

5.1 Whether the decision by AirChefs to revise the letter of award of tender
GSM 025/2013 and re-issue the Complainant with a letter of award to a panel
of suppliers to supply dry snacks to AirChefs was irregular and thus
constitutes improper conduct and/or maladministration in terms of section
6(5)(a) of the Public Protector Act.

Common cause issues

It is not disputed that:
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5.1.1

5.1.5

5.1.6
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On 25 April 2013, the Complainant submitted a tender to AirChefs for the supply

of one item, the 3 in 1 cracker snacks.

The Complainant was issued with a letter of award dated 17 February 2014,
approved by the ACEO on 18 February 2014 which read that “AirChefs (SOC)
Ltd would like fo congratulate Mantelli’s Pty Ltd on being awarded the tender for
dry snacks”. It is not in dispute that other successful bidders were issued with the

aforesaid letter of award.

On 11 March 2014 the Complainant was re-issued with a revised letter of award
which referenced “AirChefs (SOC) Ltd would like to congratulate Mantelli's Pty
Ltd on being selected as one of a panel of suppliers to supply dry snacks to
AirChefs”. However, this letter of appointment as a panel was only given to the

Complainant and not the other bidders.

The issue before me for determination is whether or not AirChefs irregularly

terminated the Complainant’s award of tender GSM 025/2013.

Issues in dispute

Bid number: RFP-GSM 25/2013 was advertised on Sunday Times newspaper
with a closing date of 29 April 2013 at 11:00. The contents of the advertisement
stated that “REQUEST FOR BID (RFP) Reference: GSM025/2013, REQUEST
FOR BID: SAA is inviting suppliers to Bid for the supply of the following:

1. GSMO025/2013-Purchase of various types of dry snacks”.

An advertisement in the Sunday Times newspaper dated 7 April 2013 was calling
for suppliers to submit a bid for various types of snacks. Nine (9) bidders
responded and submitted their bids. The Complainant and CIRO are the only
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bidders that tendered for crackers. All other bidders submitted bids which

included other variety of dry snacks while the Complainant tendered for one only.

5.1.7 The bid evaluation criteria was as projected in the table below:

‘ 8

Evaluation criteria
Bidders Look and | Ingredient | Certified Product Total
feel- Visual | list of raw | laboratory | manufactured
appeal materials | testing locally
for  final
product
Weight 10 10 10 10 100
Simba 10 10 i 84
Takis 8 10 10 10 89.33
Empire 10 10 - 81.33
CIRO 10 ‘ 10 - 83.33

5.1.8 On 4 December 2013, Mr Risben Khosa, Strategic Buyer requested the
Complainant through an E-mail to provide samples of the tender items, he stated
that “they are requested by the BAC from SAA Group to do the final testing

evaluation before the award of the tender.”

5.1.9 The Bid Adjudication Committee meeting recommended the appointment of
Empire-state Trading (Pty), Cori Beverages Solutions (CIRQ), Mantelli’s, Simba
(Pty) Ltd and Takis Biltong to supply dry snacks to AirChefs.

5.1.10 The award to Empire-state Trading (Pty), CIRO, Mantellis s, Simba (Pty) Ltd and
Quickstep (Pty) Ltd/Takis Biltong dated 17 February 2014 was approved by the
ACEO on 18 February 2014.
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5.1.11 The Complainant lodged a complaint with SAA on 24 March 2014 alleging
irregular awarding of the tender for dry snacks by AirChefs. SAA assured the
Complainant that external investigators will be sourced to conduct a thorough

investigation.

5.1.12 SAA commissioned /ndyebo Consulting (Indyebo) on 16 May 2014, to conduct
an investigation into the alleged irregularities and on 8 August 2014, Indyebo
issued a report to SAA with the findings and recommendations in favour of the

Complainant.

5.1.13 However, the Complainant submitted that on the release of the report, SAA
requested to meet with him and his attorneys on 8 October 2014, to discuss the
findings and recommendations. However, during the meeting Mr Sikhosana, SAA
Legal and Mr Soga (former SAA employee), refused to share the Indyebo report

with him.

5.1.14 The Complainant further submitted that seeing that there was refusal to provide
the aforesaid report, he approached the SAA Board and they committed to
conducting further investigation relating to this matter, but it took another 10
months for them to do so. Subsequently the Board further commissioned ENS to

conduct further investigation on the same matter.

-5.1.15 | have also obtained a report from the NT dated 21 May 2015, which conducted
verification of compliance with Treasury norms and standard during the bidding
process of Bid No: RFP-GSM 25/2013 AirChefs Pty Ltd.

5.1.16 The NT’s findings were as follows:

5.1.16.1 “The bid specifications were poorly developed and failed to indicate the
allocation criteria to be used fo award the tender to more than one supplier;
27
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51.16.2

5.1.16.3

5.1.16.4

5.1.16.5

5.1.16.6

5.1.16.7
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The summary of the scores submitted to the Bid Adjudication Committee does

not correspond with individual score sheels provided;

Simba (Ply)Ltd was not disqualified for submitting a late proof of payment
dated 04 June 2013 whereas the tender closed on 29 April 2013;

The Bid Adjudication Committee failed to ensure that the scoring has been fair,

consistent, correctly calculated and applied;

The Accounting officer signed letters of award which did not specify the type
of dry snacks to be supplied by the individual preferred bidder;

The changing of Mantelli’'s Biscuits’ letter of award to be a panel member of

suppliers caused confusion;

The service level agreement was not sighed between AirChefs (Pty) Ltd and

Mantelli’s Biscuits because of the dispute.”

5.1.17 The recommendations emanating from this report were that the Accounting

Officer should ensure that:

5.1.171

51172

5.1.17.3

Tenders are evaluated and adjudicated in accordance with their requirements

and conditions;

Suppliers who do not comply with the requirements and conditions of the bid

are disqualified without considering their capacity to deliver;

Proper specifications are developed and approved before advertising any bid,;

and
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5.1.17.4 Certain categories of biscuits should be allocated to Mantelli's Biscuits and a

service level agreement signed with them.

5.1.18 Accordingly, during my investigation team’s meeting held on 19 September 2019,
SAA and AirChefs acceded that the findings and recommendations of the

aforesaid investigation reports commissioned by SAA were not implemented.

5.1.19 AirChefs provided me with evidence of an undated letter which included reasons
provided to the Complainant as their explanation for them having had to re-issue
the award letter now as a “panel” instead of a “tender’, addressed to the

Complainant’s attorneys, providing reasons as indicated in the letter below:

A AIRCHEFS
Frapols Thoms & Hupden Atvorneys
40 Pepper Strest
LCape Town
|00t
Arentiorn Mr Tinmotisy Manﬁhau
Por Exmaill: tm Hin s GOy, b Y2
Dear Sirs
HE: Mantelli's / Afr Chefs {SOC) Limited - Dry & s Tend LEM OZ5/53
TR GEOVE ThATEEY TEIEY S

We are in recaipt of your latter dated 1% March 201 4, wherein you record the following

g You act For Mr Simon Maritell, tmding as Magtalli's ("your client”), particularly (n respect .of the
above 8 Partiser made m z-ece!pt of an ernail et toyour citent {n
rerens of whiich your clisnt w dvised and congr the subject matter tendai,

Purthermare referenc« is a¥so mada to e Letter of A 4 (" 1A daved 1.7 Pebruary 2014 whersit &
% Were jighted and put to your cient, including the binding contract

prwision_

Your ietter furthesroiore demanded that ws Rirnish your client with the tender Agreemant for
signarare by your client before the expicy of the 30 {hirty) duays in resp: «f the Lonsract
corrdition..

On theabove premise we advise as fGHows «

= inthe gy <2Te¥"4 £} - your o and our Messrs. Indhir Narvan
m amd Mamn Koo, Axr chefs advised that the LOA was erroneosusly worded. The subject
4 dar was for aed 221e to he a2 pand of suppliers, Mz!ch Alr Chets wil
suhsequemﬂy uﬂlim #houtd ity clients redquire certain s as & iYed and listed in
the for Bid o CREBYY,

»  Messys Naryan and Kemp noted to your disnt the error snd procesded 1o resend a LOA siite
the correct wording dated 121 March 2014 and signied by our Mr ety & SRRy
Wa hm notreceived same from your client and have accordingly inferved ﬁaat the ternis nes

3 thenrelin are hie to your oif

Desnite vour client’s vigorcus asservions aty the faug of Alr Chefs, it is praden: to

ot that as an fer your ol is not-privy ta the &uw{m&s processes of Alr Chefs, spetifically the
mmcmm:w dat Pozy Pagel T8 favenguisey i 10 Y B CISYDTE SBA1 Van: T %) MO¥ 568
s e el Ay vhte, sni’u me o o 2 T RAL G S U 0L vtk rsmsmactioat Attty ot Sor 2.

S

a‘.a
irlens Bl smous Chntonsconoi, of avue, “ *
‘Mo X amstive:
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st s
Fos wihich thyey certain clisnts, Alr Chefs is w cataring company servicing a varlety of
dlisnits, The resulting wffecy iz thut Alr Chefs o of ds for shelr dients s satirely
depeordent on its olient’s reauirements and huamw deinand. 1& goex without saying therefore that
the envisaged panel of suppiiers and engugernencs thereof, facilitates our business procussss by
making the provision of our gervices more effective and stficient.

Metarithstarsitng the general reservation of oy vights i teross of this sub) tror tender ay
wontaingd i the RES and for the LOA, your attentiton to drawn to the Regquest BPB Terma of
Raferance, which clearly sove that “.the purpose of this request for o ﬁrcmai 19 Lo3 ddentify and selgot
‘one ormore partles to pmv{da -3¢ 4 di;gkhmt various ypes ofd:;v ;mrcks to Al Chefs..», tis hereby noted
that your cifent; after the % process was oyl a8 one of me parties who
wil) supply Alr Chefs with one or more types of dry sracks {aa teudered for iy your ent),

b

Wie hereby note Farther that the Agresment which your client refers o In hrs cart‘eapmxdam weith
Messrs. Naryan-and Kempand which you cefer 1 in your etier, 12 a guteral service level agresment

% whieh ail supplisrs on Alr Chefs’ panel of suppiers conclude with Alr Chefy, ‘x‘ypicauy thls Agreom‘wrsa

apvs oul the tarms and conditions spplicatile to e pinel and fuims the deriy
retationship betwaen Alr Chels and it suppliers.

Yourayserdon and Interpretation of the condition relating o the hunion and sig af the
AgresmEnt within 306 {thirtyy days’is factually withrout moerit. In the emall coarrésy Bty
your dient.and our Mesars, Maryan and Remp, vour cient was advised and enguired it‘ thiz tend.

Agrecment can Pe sant 1o i and which s responsey was received.

1t is with #isappointment that your cllent has =4 4 thin directs whereas frovn the sutset Hir
Chefs noted 1ts bona fide arrovs in respedt of the 1 LOAY note that should your
Hentsasill be interesteid in thie above subject matter tender, thy faliawiug reguirements shronuld be
et -

«  Please kinidly contact our Mr Nadran and send fheough the signed and accepted updated LOA;
and

»  Onoe the updated LOA4 s recpived, to kindiy arvange with our Mr Naryan that the panel of
ters Agr 4 e ST, Nog & and sonct & Betwaen the parties, within 36
(uhsirey) days of returning the signed snd updated LOA

Fauiture to respond nnediately, by act or amissiorn, woutd ove the offect of nuailify any LOA
(upduted or othsrwise) i

Yours Sincerely

5.1.20 The Complainant indicated that on March 2014, the ACEO of AirChefs personally

51.21

5.1.22

decides to withdraw the tender award in favour of the Complainant, and placed
Mantelli’s on a panel of service providers and confirmed that the cracker business

stays with CIRO, whilst other categories were to remain as successful bidders.

The Complainant submitted that on April 2014, the erstwhile CEO of SAA sent an
E-mail to him and confirmed in writing that “an external forensic investigation will
be appointed (to be managed by the SAA Chief Audit Executive) and that the
findings and recommendations will be shared to restore the Complainant’s

confidence in SAA procurement processes”.

Subsequently, AirChefs signed a contract with CIRO on 18 November 2014 for
the supply of various types of dry snack products to AirChefs under bid number
GSM 025/2013.
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5.1.23

5.1.24

5.1.25

5.1.26

5.1.27

g R
The supplier’'s obligation in terms of the contract, was to submit its price list for
the supply and delivery of the products to AirChefs which was to be negotiated
and agreed with AirChefs as attached in accordance to Annexure A of the SLA.

Annexure A provides that “the product to be supplied by the supplier to AirChefs
in terms of the contract and which AirChefs will purchase from the supplier as and
when AirChefs requires... products will be purchased from CIRO as per AirChefs

requirements as and when required without obligation to do so on the part of

AirChefs”.

In its submission dated 24 May 2016, AirChefs indicated that the Complainant
refused to sign the revised letter of award; hence AirChefs did not get to a stage

of signing the Service Level Agreement (SLA) with him.

It further submitted that the Complainant wanted to be a sole supplier of crackers
and wanted SAA business which he anticipated to be much higher than

R200 000.
AirChefs maintained that it would not be possible for the Complainant to be a sole

supplier due to the AirChefs business model, which was explained in the

document titled, “AirChefs Business Model’ below:
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ARCHEPS BUBINESS MODEL

Alrehets buys various types of foods, from their panel of suppiers, tor thelr custemers. For ths sake of simplicity, 1

Alrchets is a subsidiary of SAA, bulit s e independent legel entity and makes Jis day-{o-dey business dadsions.
independeitly fiom SAA. SAA TS one o1 many customers Alrchats have. Tn e datly basls, Alchels ook for newr
SustGmers And to sveryiing 1o ksep the exialing cestomers: Tha Alrchels customers also buy foud ‘as end

it aduiton o custemers win have SLAs wilh Alrchisfs, there ark 100s of adhoc Sustomers who buyarything fwey
need al B poin ndme. For example, Bitlish Alrweys will 2cmatmes phime in the moming seeking to'buy Coca
Cxda andd Shmiba Chipes, z.mwzwmmwmm‘smmmmmwemmwwmmwm
mmmmawwmmmammhmmammaawww Sodn, as andwhen ey

| aba feasisad, This gnes 0T8Ty OO Protuct, z e e —" =

aamwmammmmmwmmwmmmw & tdder revast heoes a8 rasch variety
as ppsibin, wﬁm bidding, For exampis, Awwmmam«mweysmmamw
cuBtGMOT, Thi st wit] “svatuats” esch Dry Brsck and choose what they 1ike. 1o be competitive and abis 16
wih business, Arciwefs Heed 16 have the widest variety of Dy Sracke. Airehals then 5o o tender (o got as many
Wmmwmmmnwwpmm,mnwmmw # doss not moun thers iy a gusrantsed
T BN RNV mWmmmdwmmmarmwmimmmmmmmmmmy
mmd%m{‘x)m sdat vy st 46 4 Euariain b Pat o prodioct, (2 adhod o wWoarks o codsin
product dnmedinsty, {3y whed dn dxistiiyy sasitimer wards o change ite menu, e,

SAts!nmwdmWW&MMMW&&M&&M&W&M%@QM
they have or BAA. BAA hat 1S own Foud sintd Bevsrepes seciion Hhat decide what should be jn or out of BAA
gty s, For dxnmpia, SAA s sendng Whestewonh Cratkers 1o e pessengers, Onra regular basis SAA contiucts
Burveys i delernine whether pr not passengers are st hapoy with the memd's. Bassd on BAA Foud tnd
Beverages section, thawe was no sesson for SAA 't change i ancther Cratkier as the p s wers Boppy
-mwmmmwwmmwwmmacmww Mhﬁdm
1 dG wAth BAA mewwdmwww%mmwirwmmal thaywould go 1o SAA aftermards
-y present the oew Crackers on offer, SAA wond “evaluais™ the new Crackers and decide 10 Bay or Bot b by,
3t uff deperds on what the pessenpers ant SAA wart, Thig will te the case with all other atrchals customers.
Ashiets can theralors nover gt cul o ender to refresh s pane! of Buppiiers sl S16ts I te terder that theie s
s gaaramteed customar wiicty is SA8,

%,

Airerfs dlsn never srier inio fixed vohuine cortracts with s customers. This is b wstomers chempe thelr
thenu's regulirdy Gnd they buy us nd when tequired. The estinates are however given based on previous

frvan the bidder should e axpeut the same orders from SAA. Actielly BAN niver dest with Dry Sriatks
suppliers teactly; SAA baye tfom Alrchefs. i therafore cannot be fight that any customet cin demund SAA 1o buy
thelr product, Furth i, BAA i papEtted 1 be fucked ko s fixed bulk purchases. Customers’
dumands and wete change reguaily. For exoaydio, Bah, duokdut Yo eionificarty scale Sown o whet s served in
our domestic thghls. Tiis 16 part of OUF Cost culting imessures. As & resull of SAA cost sutling messures, ever
MWWMMMWWWdMWWWM Gmmaﬁ%mwwmm
hen sue SAA of Alrchefa just becauss thé vol of crackers thval sre bought have dignicenily reduned?
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The sbuve Is, roughly, a business modsl of Alichefs, Unlass this business model is changed, facts are:

«  Alrcheisnapdito have a panal of suppiars for different and simifar products,

«  Archefs refresh iis pane! of suppliers ragularly, When tis Is done, that does ot and caririot mean thers
s & guarenised customer somewhers,

o+ Alrchefsbuy from it suppliers g6 and when required, based on the requirements fiom cuslorers,

«  The Alrchefs customers sometimes want spaciic brands of products and Alrchefs have to supply,
Airchefs cannot impose the brands they have i thelr panel on any customer; the customers decide what
they want. 1t is Alrchefs responsibility to ensure they have willng snd able supriiers in their pans],

* Alrchefs customers change their buying paitems regularly hance there is no quarantse that Alrchefs
customers wil buy fixed volumes,

»  Itls possible for suppiier o be In the-Alichefs pans| and never receive any orders. Alrchefs will do
everything In their power 1o present the suppliers productis) to potential customers. if customars ars fiot
selecling or buying the suppllers product, Alrchefs wil keep on trying with diferert customers, Alrchefs

sannot buy snd keep something In stock while thers Is o cusiomer,

Basad on the above, 4 recommendation that Alrchals SHOULDMUST buy from Manteli's or SAA
SHOULD/MUST buy from Mantell's ts not feasible. All what Alrchefs could do is fo appoint them into the pansl,
which Alrchefs did,

5.1.28 Moreover, it submitted that the revised letter was not sent to other four bidders
as it was not going to make any difference due to the reasons provided below:

5.1.28.1 “The other bidders did not raise the question of whether or not they were single

suppliers or in a panel.

5.1.28.2 The other bidders, excluding CIRO, were the only suppliers of the products
they bidded for.”

5.1.29 SAA further commissioned ENS Africa to conduct an investigation on the same
matter relating to the Complainant’s tender dispute. However, the Complainant

submitted that the report was never completed in that the investigation was never

finalised in this regard.
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5.1.30

5.1.31

5.1.32

5.1.33
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Application of the relevant law

Section 217(1) of the Constitution is the basis upon which all procurement
practices within the public sector are developed. The Constitution demands that
when procuring entities contracts for goods or services they must comply with the
principles of fairness, equity, transparency, competitiveness and cost-

effectiveness.

Section 217(3) of the Constitution makes provision for the enactment of

legislation to provide a framework for such use.

The courts have held that the soliciting, evaluation and award of public tenders
amounts to an “administrative action” within the meaning of section 33 of the

Constitution and PAJA1 '
Section 33 of the Constitution states that:

“(1) Everyone has the right to administrative action that is lawful, reasonable and

procedurally fair.

(2) Everyone whose rights have been adversely affected by administrative
action has the right to be given written reasons.

(3) National legislation must be enacted to give effect to these rights, and must-

(a) Provide for the review of administration action by a court or, where

appropriate, an independent and impartial tribunal;

! See inter alia Transnet Ltd v Goodman Brothers (Pty)Ltd 2001 1 SA 853 (SCA) 867 para 38, 871 para 9
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(b) Impose a duty on the state fo give effect to the rights in subsection (1)
and (2); and

(c) Promote an efficient administration.”

5.1.34 The definition of ‘administrative action’ in section 1 (i) is instructive in PAJA. It

thus reads:

‘(1) ‘administrative action’ means any decision taken, or any failure to take a

decision, by —

(a) an organ of state, when —

(i) exercising a power in terms of the Constitution or a provincial

constitution; or

(ii) exercising a public power or performing a public function in terms of

any legislation; ...”

5.1.35 The amendment of the letter of award to Mantellis AirChefs amounts to

administrative action.

5.1.36 Section 3 of PAJA read thus:

(1) “Administrative action which materially and adversely affects the rights or

legitimate expectations of any person must be procedurally fair.

(2) (a) A fair administrative procedure depends on the circumstances of each

case.
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(b) In order to give effect to the right to procedurally fair administrative

action, an administrator, subject to subsection (4), must give a person

referred to in subsection(1)—

(@)
(b)
(c)
(d)

(e)

adequate notice of the nafure and purpose of the proposed
administrative action;

a reasonable opportunity to make representations;

a clear statement of the administrative action;

adequate notice of any right of review or internal appeal, where

applicable; and
adequate notice of the right to request reasons in terms of section 5”.

5.1.37 AirChefs did not give Mantelli’s any notice regarding the amendment of the tender

and even an opportunity to make representations in that regard. The conduct of

AirChefs in amending the tender was inconsistent with section 3 of PAJA and

therefore procedurally flawed.

Application of the relevant case law

5.1.38 With the advent of PAJA? | the Supreme Court of Appeal (SCA) has confirmed
that the awarding of a tender constitutes an administrative action and

consequently that the provisions of PAJA apply to the tender process?.

5.1.39 In the celebrated Ouderkraal Estates* decision, the SCA authoritatively ruled
that until an administrative decision is set aside by a Court in proceedings for
judicial review, it exists in fact and it has legal consequences that cannot simply

be overlooked.

2No 3 of 2000

3 Millenium Waste Management (Pty) Ltd v Chairperson, Tender Board: Limpopo Province & Others 2008 (2) SA

481 (SCA) at para 4

# Ouderkraal Estates (Pty) Ltd v City of Cape Town & Others 2004 (6) SA 222 (SCA) at para 26
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5.1.40 The principle enunciated in Ouderkraal was confirmed by the Constitutional

5.1.41

5.1.42

Court in The MEC for Health, Eastern Cape v Kirland Investments.5 In this
instance, the Court was called upon to reconsider the correctness of the principle
in Ouderkraal.® The Court rejected this invitation and found that “if public officials
or administrators can, without recourse fto legal proceedings, be allowed to
disregard administrative actions by their peers, subordinates or superiors if they
consider them mistaken, this would be a license to self-help. It would be inviting
officials to take the law into their own hands by ignoring administrative conduct
they consider incorrect. The Court found that this would spawn confusion and
conflict to the detriment of the administration and the public and that it would

undermine the Court’s supervision of the administration.””

In light of the foregoing, it is clear that it is not open for the AirChefs to arbitrarily
withdraw and revise the award of a tender with immediate effect, without
consideration of the legal implications and effects this would have on the bidders.
A proper review application has to be brought to the court, firstly to review the
decision to award the tenders to the successful suppliers and secondly to declare

the contracts void ab initio.

The alteration of the letter of award has caused confusion to the Complainant,
causing him not to be able to conclude the SLA, as the changes affected the
terms and conditions of the contract of not having a business delivery guarantee.
This has also manifested into conflicts to the detriment of the administration and
the public funds in that AirChefs had to conduct several investigations utilizing
public funds and compromising the reputation of AirChefs and SAA in the
process, as was highlighted in the aforesaid Ouderkraal case.

52014 (3) SA 481 (CC)
S At para 87
7 At para 89
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Section 7(1) of PAJA provides that any proceedings for judicial review in terms of
section 6(1) must be instituted without unreasonable delay and not later than 180
days after the person has become aware of the administrative action and its
reasons or after completion of the applicable internal remedies. Relying on its
earlier decision,8 the Constitutional Court confirmed in Kirland that litigants,
including public functionaries are bound by statutory and the common law

timeframes and may not circumvent them using procedural tricks.®

The process of investigations commissioned by AirChefs and SAA through the
Indyebo investigation report and ENS investigation as well as the Treasury
Investigation put the Complainant under the impression that SAA will restore his
rights that would have ensued from the tender being awarded to him after
completion of these investigations. Consequently, this unreasonably delayed the

Complainant from instituting proceedings for judicial review by the Court.

Its failure to timeously share the Indyebo investigation report and its failure to
implement the findings and recommendations of the investigation reports which
were all in favour of the Complainant, seemed to have been calculated steps to
scupper the Complainant's efforts and rights to a just administrative action as

provided for in the aforesaid Kirland case.

The evidence discussed above indicates that AirChefs did advertise a tender
under reference number:RFP-GSM 25/2013-“Purchase of various types of dry
snacks”, which the Complainant responded on 25 April 2013, when he submitted
a bid to supply for one item being the 3 in 1 cracker snacks to AirChefs.

# Khumalo and Another v Member of the Executive Council for Education: KwaZulu Natal 2014 (5) SA 579 (CC)
° At para 83
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5.1.47 Accordingly, AirChefs appointed the Complainant through a letter of award dated
17 February 2014, approved by the ACEO on 18 February 2014, which
referenced that “AirChefs (SOC) Ltd would like to congratulate Mantellis Pty Ltd

on being awarded the tender for dry snacks”, equally to other similar bidders who

were also successful.

5.1.48 However, AirChefs on 11 March 2014 re-issued the Complainant with a revised
letter of award which stipulated that he was being selected as one of a panel of
suppliers to supply dry snacks to AirChefs, this correspondence was issued to
the Complainant only and not to its competitor which was CIRO in this respect.

5.1.49 Moreover, if the intention was to appoint successful bidders into the panel of
suppliers, AirChefs would not have omitted to inform CIRO in writing that it was

appointed into a panel of suppliers just like Mantelli’'s.

5.1.50 In consideration of the evidence submitted by AirChefs about the contract that
was signed with CIRO on 18 November 2014 which stipulated that “the product
to be supplied by the supplier to AirChefs in terms of the contract and which
AirChefs will purchase from the supplier as and when AirChefs requires...
products will be purchased from CIRQ as per AirChefs requirements as and when

required without obligation to do so on the part of AirChefs”.

5.1.51 The aforesaid narrative supports the evidence submitted by AirChefs to me
illustrating the model of business for AirChefs. However, | am unable to dismiss
the submission that AirChefs had for several years, been sourcing Wheatsworth
crackers and/or dry snacks from CIRO as required and preferred by SAA, a

customer to AirChefs, but this has a potential to create a monopolistic business

environment.
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5.1.52

5.1.53

5.2

5.21
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According, to the E-mail of 4 December 2013 from Risben Khoza to the
Complainant, it shows that there was involvement of the SAA in the procurement
process of AirChefs as the BAC from SAA Group were involved in the final testing
and evaluation of the Complainant’s “3 in 1 cracker snacks” before the award of

the tender.
Conclusion

Based on the advertisement and the initial letter of award by the ACEO of Airchefs
to Mantelli's, it can be safely concluded that this was a tender for suppliers to bid
for the supply of various snacks and not a selection/panel of suppliers to be on

the list of preferred and/or panel of suppliers.

Whether the Complainant was improperly prejudiced by the conduct of the
AirChefs in the circumstances as envisaged in section 6(5)(d) of the Public

Protector Act.

Common cause issues

It is not disputed that:

The Complainant was issued with a letter of award dated 17 February 2014,
approved by the ACEO on 18 February 2014.which referenced that “AirChefs
(SOC) Ltd would like to congratulate Mantellis Pty Ltd on being awarded the
tender for dry snacks”. And that on 11 March 2014 the Complainant was re-issued
with a revised letter of award which referenced “AirChefs (SOC) Ltd would like to
congratulate Mantellis Pty Ltd on being selected as one of a panel of suppliers to

supply dry snacks to AirChefs”.
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The issue for my determination is whether or not the Complainant was improperly
prejudiced by the conduct of the AirChefs in the circumstances referred to above,

as envisaged in section 6(5)(d) of the Public Protector Act.

Issues in dispute

In its submission dated 24 May 2016, AirChefs indicated that the Complainant
refused to sign the revised letter of award; hence AirChefs did not get to a stage

of signing the Service Level Agreement (SLA) with him.

The Complainant submitted that he was prejudiced in that CIRO was unfairly

awarded a tender that was supposed to have been awarded to him.

Further that due to the communique of the ACEO of AirChefs submitted to the
Complainant in March 2014, indicating that the ACEO personally decided to
withdraw the tender award in favour of Mantelli's and placed the company on a
panel of suppliers, confirmed to the Complainant that the cracker business was

meant to remain with CIRO whilst other categories were to remain as successful

bidders.

According to the Complainant, the withdrawal of the tender award, resulted in his

loss of profit for a period of two (2) years.

The Complainant’s submission to my office concerning the apparent prejudice

suffered included the following:
The loss of profit being R 5 298 783-84 excluding vat;

Interest at prevailing average rate on loss of profits over the period;
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Legal costs — R 600 000-00 excluding vat - to date the Complainant indicated
that he paid legal costs to his afforney in the amount of R 350 000-00 and

believe that there is probably another R 250 000-00 in outstanding legal fees;

Reputational and brand damage — the “food service” channel which includes
airlines is a small market and he had to fight all the way to get justice which
can be interpreted negatively in the market by potential customers unless the

truth is available for all to see; and

Time — he submitted that he had spent thousands of hours getting to the truth
— and has been blocked at every turn by SAA as well as Air Chefs and their
legal advisors including ENS Forensics and as a responsible citizen. .

Application of the relevant law

In terms of section 237 of the Constitution, “all constitutional obligations must be

performed diligently...”

Section 3(1) of PAJA provides that “administration action which materially and
adversely affects the rights or legitimate expectations of any person must be

procedurally fair’.

Application of the relevant case law

The court on Home Talk v Ekurhuleni Metropolitan Municipality (225/2016) [2017]
ZASCA 77 (2 June 2017), held that generally, delictual liability will not be imposed
for breach of administrative law uniess there are convincing policy considerations

that warrant such imposition.
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In instances where a tender was negligently awarded contrary to the principles of
administrative justice and where such tender is subsequently set aside after a
successful tenderer has incurred significant expenses in attempting to comply
with its contractual obligations, the position remains that policy considerations
preclude a disappointed tenderer from recovering delictual damages that were
purely economical in nature. This was confirmed in Steenkamp NO v Provincial
Tender Board, Eastern Cape [2006] JOL 18364 (CC), where the court found that
neither the statute under which tender was issued, nor the common law imposed
a legal duty on the tender board to compensate for damages where it had bona

fides but negligently failed to comply with the requirements of administrative

justice.

Similarly, and in addition, it follows that a claim against an administrative body
will lie only if it is established that the award of the contract to a rival tenderer was
brought about by dishonest or fraudulent conduct on the part of one or more of
the officials for whose conduct the appellant was vicariously liable, but for which

the contract would have been awarded to the complainant.0

The quantification of “review compensation” was considered in Darson
Construction (Pty) Ltd v City of Cape Town & Another''. In this case
compensation was awarded to an unsuccessful tenderer in terms of section
8(1)(c)(ii)(bb)'2. The Court noted, however, that it would not be just and equitable
to award the applicant its alleged loss of profit. Instead, finding that the applicant
was entitled to some compensation for the manner in which the administrator had

10 South African Post Office v De Lacy and another [2009] 3 All SA 437 (SC4)

112007 (4) SA 488 (c).
128(1) The court or tribunal, in proceedings for judicial review in terms of section 6(1), may grant any

order that is just and equitable, including orders —

(c) setting aside the administrative action and —

(ii) in exceptional cases —

(bb) directing the administrator or any other party to the proceedings to pay compensation.'
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5.2.17
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breached the applicant's right to administrative justice. It held that such
compensation was to be computed with reference to the applicant's out-of-pocket
expenses in connection with the unsuccessful tender. Whilst the limitation is not
legislated, the courts have limited their awards for “review compensation” to out-

of-pocket expenses.’3

The evidence discussed above indicates that AirChefs withdrew the letter of
award of the tender dated 17 February 2014 and did not sign the SLA with the
Complainant, instead they appointed CIRO and signed an SLA with them.

The awarding of the tender to the Complainant through a letter of award approved
by the ACEO of AirChefs on 18 February 2014 created legitimate expectation that
the tender was awarded to him as provided for in terms of section 3(1) of PAJA.

As a result of the withdrawal of the tender award by AirChefs, the Complainant

suffered financial prejudice.

Every improper performance of an administrative function implicates the
Constitution as provided for in section 237 which demands that, “all constitutional
obligation must be performed diligently...” and entitles the aggrieved party to

appropriate relief.

Conclusion

In the circumstances alluded to above, it is apparent that the Complainant
suffered financial prejudice which accrued as a result of ouf-of-pocket expenses
as described above and confirmed in the aforesaid Darson case wherein the
courts noted that it would not be just and equitable to award the applicant its
alleged loss of profit. Instead, finding that the applicant was entitled to some

13 At para 26 in De Jong and Others v The Trustees of the Simcha Trust and Another 2015 (4) SA4 229 (SCA)
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compensation for the manner in which the administrator had breached the
applicant’s right to administrative justice, the court held that such compensation
was to be computed with reference to the applicant's out-of-pocket expenses and

similarly in Steenkamp case.

Response from AirChefs and SAA dated 20 December 2019 to my section
7(9) notice issued to AirChefs and SAA on 19 November 2019.

A section 7(9) notice (Notice) in terms of the Public Protector Act, was issued on
19 November 2019 to the CEOs of AirChefs, and the SAA as well as the
Chairperson of the SAA Board thus affording them an opportunity to respond

and/or to contradict and/or to rebut my preliminary findings.

For ease of reference, | have decided to scan and attach the response of the
AirChefs/SAA to this report in order to deal with the issues raised by AirChefs in

seriatim and not piecemeal.

In their response dated 20 December 2019, to the Notice issued the

AirChefs/SAA responded as follows:
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REPRESENTATIONS ON BEHALF OF AlR CHEFS SOC UIMITED {AIR CHEFS)
AND SOUTH AFRICAN AIRWAYS SOC LIMITED ("SAA™) TO THE PUBLIC
PROTECTOR'S INVESTIGATION INTO ALLEGATIONS OF IRREGULAR
TERMINATION OF AIR CHEFS TENDER NO. GSM 025/2013 DATED 15

NOVEMBER 2019 {"the Inferim Repor”}

?%E {Bﬁ’*’iﬁ;ﬁ f%’ ?HE ?&33&%3 FﬁO‘?&C‘? OR

Ref. No: ?{2%?463 ;'? lecio

INTRODUCTION

|

2.

On 19 November 2019, the Chairperson of the Air Chefs Board
SOC Uimited {"Aif Chefs") received & report signed by the
Pubilic Protector dofeéd 15 Novermber 2019, The report

indicated that the Public Protedtor was about fo toncludse

her invesiigotion info the regular terminalion of Air Chefs’

Manitellil 170 Mandelli Biscuils {("Manielll].
in terms of this report, the Office of the Public Protector -

2.1. was in a posifion 16 make findings after coming across
evidence indicofing wrongdoing on the port of Alr

Chefs;

fender no. GSM 02572013, which termination relotes 1o Simon
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22. sought further evidence that refutes the evidence in

the Pubiic Proteciors possession to be directed to the
Public Protector os she wos likely fo maoke adverse

findings agadinst Alr Chefs ond SAA; and

2.3. the adverse findings that would be made may lead o

remedial action fhat the Public Protector deems fit,

3. The report indicated that Air Chefs and SAA were afforded 14
days to respond to the report or engoge with the
investigating team on the report for purposes of giving further
evidence thal confradicts the evidence in the Public
Protector's possession. The time frame was upon request by
SAaA and Ar Chefs exiended by the office of the Public

Protector o the 20t of December 2019,

4, This document therefore seeks io provide further evidence
that was not placed before the Public Protector prior fo the
finalisation of the preliminary report. It will show thot there
were further processes that were embarked upon By Al
Chefs and SAA to regularise the procurement of the dry snack
products that Manitelli had been appointed 1o provide o3

part of a parvel.
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5. The evidence annexed hereto demonstrates that the finding

peridining to maiadministration on the part of Air Chefs and

SAA ks ll-conceived and cannot be sustained.

Further, the plethora of investigations that both Al Chefs and
SAA had fo subject themselves to and comply with pursuant
o the impugned leiters of Award, forced the Supply Chain
Management processes of Alr Chefs o be reconsidered to
an extent that they have received o Treasury exemption. This

will be further cullined hereinunder.

The tender for dry snacks was re-advertised and Mandelli was
invited to and it participated in the bidding process for dry
snacks. Unfortunately the lotter bid had to be cancelled for

reasoris further expanded on hereinbelow.

THE MEETING HELD WITH THE PUBLIC PROTECTOR'S INVESTIGATORS
AND ERSTWHILE CHIEF OPERATING OFFICER

’ 8‘4

it Is common cause that both the CEO of SAA and the CEO
of Air Chefs were subpoenaed to appeor before the Public
Protector in ferms of section 7{4}{a} of the Public Protector
Act. They were required to appear in person of Public

Protector House, Hilicrest Office Park, 175 Lennon Road,

3
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Pretoria on 22 August 2019 at 10:30. Both CEO's complied and
presented themselves fogether with the documents
identified in the subpoena. At the meeting they subjected
themselves to the investigation in the form of arswering
questions that were posed 16 them by the erstwhile COO of
the office of the Public Protector.

2, The nalure of the engagement on the day in question lefi a
lot to be desired. The record of the meeling which will be
requested in due course, will show that the proceedings of
the investigatory meeting on the soid day were advarsariol

and blased against SAA and Air Chefs,

10. saA and Air Chefs were not given on opporiunity fo explain
emselves and refer or present some of the evidence that is
annexed to ihis document. In foct i oppeored os i the
conclusion by the Public Profector that SAA and Air Chefs
were guitty of maladministration was os at thot meeling o foit

cccompli.
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The conduct of the officials that presided over the meeting

was unfoir as it demonstrated partiality which the Office of

the Public Protector, os a Chapter 9 Institution, should loathe.
As the record will show, the proceedings and pariiculary the

chair of the meeting was belligerent.

The proceedings of the meeling are significant, they will
demonstrate that the meeting went against the fundamental
tenets of the country's Constitufion and the widely recognised
Audi alteram partemn principle. Insfitutions such as the Public

Protector ore recuired to follow processes that ore

administratively fair and inculcate the principle of procedural

rationality. This was not adhered to.

THE FURTHER EVIDENCE

the 2014 Tender Process

13.

Having received the various reports investigaling the
procurement process thatl led to the impugned letters, SAA
and Alr Chefs embarked upon a procurement process for the
appointment of a panel of service providers. These service

providers would be used to suppiy and deliver various baked
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dry snack products to Air Chefs under bid number RFP GSM

088/2015.
14.  The tender process foliowed the—

14.1. Indyebo investigation report which was concluded

on 8 August 2014;

14.2. the National Treasury investigation which was

concluded on 21 May 2015;

14.3. opinions from ENS dated 27 July 2015 and 30 Gciober

144, an opinion dated 22 October 2015 from Adams &

Adams.

15. Having received legal advice from the opinions listed
hereinabove the bidding process was then embarked upon.
The closing date for the bid wos 1 March 2016 and various
bidders submitted thelr bids in response o the Request for
Bids.

16, santelll, being the complainant before the Public Protecior

also submitied its own bid pursuant to the advertisement. This
6
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time the bid was unequivocol, it inviled bids for purposes of
a panel that would provide the service advertised in the bid,
being the dry snacks.

Notwithstanding the complaint that had been lodged with
the Public Protector in 2014, Mantelli was prepared to subject

itself to being @ part of the Panel instead of being the only

successful bidder.

Unfortunctely however, the bid expired ¢s the Bvaluaiion and
Adjudication Committees of Alr Chefs and SAA could not sit
to evoluale ond adjudicate the bids prior 10 the 180-days
specified In the bid documents. The bid document is
annexed as REPY. ’

Montelli's parficipafion in the bid process was a clear
indication that it had accepted the operational model of ihe
Air Chefs business. It operates o a panel basis arid not on an

individuct oppointment basis.,

Due fo the expiry of the 180 days and having oblained legal
advice, Alr Chefs cancelled the 2014 bid ond no award was

made,
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The 2017 Tender Process

21.

23,

24.

mMantelil also participated in a further tender adverfised in
2017 and, it is respectiully submiitted that Mantelll's conduct
constitutes o peremption of its rights, as if reflects an intention
to porlicipate in various procursment processes thaot Air Chefs
embarked on thus an accepiance of the clarfication letier

issued i March 2014,

Had Mantelli parficipated and successiully won ini the 2014 or

2017 bid processes, Mantelll would not have wanted that bid
process 1o be disturbed by o review application seeking o

rastore the status quo ante February 2014.

whilst it is accepted thot adminisirafive decisions do not
enjoy the soarme status as judgmentis or remedial action
ordered by the Public Protector, these administrative action
stomnd undil set csicde.,

The bid document s annexed as REP2 ond was similarly for

the appointment of a panel of service providers 1o be used

1o supply and deliver various baked dry snack products to Air
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Chefs. | annex the Request for Bids, marked REPSE, which

closed on 25 April 2017,

25.  In Dabner v Soulh African Railways & Harbouwrs,! dedling with

the peremption pririciple, stated as follows:

“The rule with regard to peremption is well setifed, and has been
anunciated on séveral occasions by this Courf. ¥ he conduct of
an unsucgessiul lifigont is such os o point indublicbly ond
necessary to the conclusion that it does not intend fo alfcck the
judgrment, is heid to have acquiesced in . Buf the conduct reliet
sty rraast be unequivocal and must be inconsistent withy any
intention fo appedal. And the onus of establishing that provision is
upor the poarty dlleging i1, In doubiful cases aoguiescence, ike
waiver, must be held non-proven.”

26, In Gentiruco AG v Firestone SA Py Lid?, Trollip J said:

"The right of on ursuccesshul itigont ?6 oppect ogoist on adverse
judigment or order Is said 10 be pre-empied if he, by uneaulvodéal
conduyct inconsistent with on Infention 1o oppeal shows #hat he
ceguiesces in the judgment or order.”

, 1820 AD 583 at 594, ,
2 1872 {13 SA 589 (A} at 500A-8.
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27.  In the matter of the President of the Republic of South Afiica
v the Public Protector and Others? the Full Court said the
following when dedling with the right of perernption:

"1179). .. As we understand the argument, what is in fact
contended for i that he remedial action & not 1o be
squated with o judgment or order of a Courl ond,
tharefore, the docldne of peremption is not applicable,

{180] We do not agree with that submission. The Public
Profectors remediol action has all the atiibutes of @
judgment. # s binding and has the force of law and its
legal consequences must be complied with or acted
upon. Complionce therewith is not optional and # has
binding effect until propetly set aside by o Court of law.”

28.  Whilst it s accepted that the Mantelli matter has not been to
Court, the conduct of Mantelli s acquiescing o the fender
| processes, is revealing of its infentfion to comply with the Air

Chets procurement framework.

29. lannex, marked REP4, the letter sent fo Mantell advising it of
the canceliation of the bid and advising Mantelli that o new

tender would be relssued in due course.

3 2018 {2) SA 100 {GP} at para [179}-{180]
10
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The bid, due to non-responsiveness could also similary not be

findlised and it was cancelled.

DEVIATION REQUESTS FROM NATIONAL YREASURY

31.

33,

Pursuant to twice failing fo get the requisite bidders o bid for
the dry snack goods and having received compilaints from Air

Chefs' service providers that the tender process wes too

administrative, Air Chefs applied to Nafional Treasury to

deviate from complying with the procurement processes.

This request was made after the history of atternpts to procure

openly had been explained ond proved unsuccessful., The
bockground to Alr Chefs' operational processes which
require Alr Chefs o be able to provide its clientele with any
products they require was similarly expiained.

The submission o National Treasury, moking o case for the
deviation is anniexed marked REPS, and the approval is also
annexed, marked REPS,

Whilst the latter documents are not directly linked to the
investigation and mMantelli matter, they are generically linked
to the business operations of Alr Chefs. They lucidly eliminate

11
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the possibility of Mantelli ever been awarded & tender as the
sale successiul party, they had o be part of the panel of
service providers. As Air Chefs had attempied to get Mantell

todo in 2014,
MANTELLI'S REMEDIES

a4, Paragraphs 9.1.5 and 9%.1.6 are misplaced, s the
complainant is not o rman of straw ost in ¢ sea of litigation,
Mantelll has had atfomeys invoived with this maotter from ifs
infancy. In ?m;i, hrough a leter from offormneys Francls
Thompson & Aspden dated 14 December 2015, a copy of
which is annexed maorked REP7, Mantelll instructed them to

state:

1. Aster careful consideration of this motier with other
members of our clienfs legol {i.e. advocate Paul
Hoffman SC) ond forensic feam we have come o the
conclusion ond by reference o numerous
correspondence / documentations in this matter thot
oll prospects of it being resolved to our clienf's
safisfaction by means other than judicial intervention
ore nil.”

12
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25, This was o threot of legal action thus Manielli knew all its dghis
and could have brought a review application. it was not an
entity that was merely sitting ond watching Alr Chefs and SAA.

scupper its remedies.
THE PUBLIC PROTECTOR'S PRELIMINARY FINDINGS

36. The Public Protector. before making the findings. identifled
the issues relevant 1o the complaint, The two issues relevant

o the complaint were that -

36.1. Thereissue of a Letter of Award fo o panel of suppliers
who supplied dry snacks to Air Chefs was iregulor, thus
constituting improper conduct in terms of section
&5{a} of the Public Profecior Act, 23 of 19924 ['the

Public Protector Act).

36.2. Secondly, whether Mantelli was improperly prejudiced
by the conduct of Ar Chefs in o manner envisaged in

section 6{5}{d} of the Public Protector Act.

37. Having considered what was lermed common cause issues,

including:

13
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- the advertisement of the bid;

» the bid evaluation and adjudication criterio:

= the Indyebo Consulting report from National Treasury
dated 21 May 20185;

= various correspondence exchanged bebtween

pMantelll and SAA / Air Chefs,
the report then makes the following preliminary findings:

37.1. Thoat it con be safely concliuded thot the tender under
bid GSM 025/2013, being the source of the complairit,
was a tender for the supply of bidders to bid for the
supply of vorious snacks and not g selection of
suppliers o be on the list of preferned and/or panel of

suppliers,

37.2. Thot Ar Chefs withdrew the itender oword letter
doted 17 february 2014 that had been issued o
Mantelli; and did not sign a Service Level Agreement

["SLA") with Mantelli.

i4
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37.3.

37.4.

R AR

37.2.1. instead it appointed Ciro and sigried o SLA with
Ciro.

That the awoarding of the tender o Mantelli through
the letter of award dated 17 February 2014 created a
legitimate expectation that a ifender had been
awarded jo Mantelli as provided for in terms of section
3.1 of the Promotion of Administrative Jusfice Act, 3 of

2000 [“PAJA™.

That Mantelli suffered financicl prejudice.

The report then indicates that there s o ikelihocd of adverse

findings being made aguainst Air Chefs which Include thaot:

"9.1.2 The process of wilhdrowd! of the letter of award issued

9.1.3

to the complainant through a letter approved by the
ACEQD of Air Chefs on 18 February 2014 and the re-issuing
of the letter by the AECO through a letier on 11 March
2014, is imegular and thus constituies improper conduct,
Therefore the conduct of the ACEO of Air Chefs referred
o above conslitule improper conduct in ferms of
seclion 182{11{a] of ihe  Consfitulion oand
rriciadministration in terms of section 6{5){a} of the Public
Protecior Act.

15
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9.1.4 The invoivement of SAA In the procurement process of
Air Chefs thwough the e-maill daled 4 December 2013,
before the tender wos gwarded o the complainant wos
iregulor and thus undemmined the key principles os
envisaged by section 217 of the Consstitution.

As it relates to the prejudice that Mantelli suffered, the report
fincis that the withdrowdl of the Letter of Award doted 17
February 2014 and the faoilure o sign a SLA with Montell
prejudiced Mantelll. Maontelli suffered prejudice in the form of
financial Ioss which emanated from incurring expenses, and
preparing and submitfing the bid documents as well as other
expenses relating 1© meelings. ?féve;iing, exchonge of
corespondence with SAA, seeking legal opinion and
representaiion in the long-standing disputfe with Alr Chefs /

SAA.

The report then finds that The quantum of such financial loss
can be assessed and calculated through the submission of

invoices by the complainant.

Alr Chefs and SAA disputes all these findings on the basis of
fhe evidence annexed hereto which can be sumrnarised os

follows—
146
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41.1. The letter of the 11 of March 2014 wos not o redssue
but a clarification lefter. It s common cause Mantelli
was through the 2016 Tender procass prepored to be

o part of a panel.

41.2. There was no maladminisiration commitied by Air
Chefs os ihey wuoited for inwestigotions 1o be

conciuded.

41.3. Awr Chefs does not have ifs own Bid Adjudication
commitiee ond invariably uses fhe Bid Adijudication of
SAA and there is no conflict of interest. The “buying”
depariment of SAA does not get involved thus the

process is not tointed.
THE TREASURY REPORT

42, As indicated, the subject matier of the Public Protectors
report received, inter olics, the altention of the National
Treasury which compiled a report forwarded fo SAA through
g tetier dated 21 May 2015 {"the Treasury report™). This report
wes from the Chié? Director: SM Governance, Monitoring andg

Compliance.,

i7
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43, The Tretsuty report made vadous recommendations hoving
reviewed not only the bid as i related o Monteli, but the

entire bid process. National Treasury concluded that —

43.1. the bid specification was pootly developed and folled
to indicate the allocation criteria to be used 1o award

the tender {o more than one supplier;

432, a summoary of the scores submilted fo the bid
adiudication commitiee did not coraspond with the

individual score sheets provided;

43.3. Simbg [Pty} Limited was not disquatified for subrnitting
o late proof of payment dated 4 June 2013, whereas
the tender closed on 2% April 2013;

43.4, the bid adjudicalion committee falled to ensure that
the scoring had been foir, consistent, comrectly

calecviated ond applied;

43.5, ithe cccounting officer signed the Letiers of Award
which did not specify the type of dry snacks to be
supplied by the individual prefered bidder;
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43.6.

43.7.
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the change of Mantelli's award to be ¢ ponel member

of suppliers caused confusion:

the Service Level Agreement was not signed between

Air Chefs and Mantell because of the dispute.

Therefore National Treasury’s. recommendations were that —

44#3«

44.2.

44.3,

the accouniing officer should ensuire thot tenders are

evoluoted and adjudicated in accordance with the

tequirements and condifions;

suppliers who do not comply with the requirements

ond conditions of the bid should be disquadlified
without considering their capacity to deliver:

proper specificotions be developed and opproved
before adverlising any bid and that certain category
of biscuits should be dilocated to Mandelli and o

Service Level Agreement signed with them.

The implications of the Treasury report were that the entire

procurement process adverfised under the bid was flaowed.

Treasury therefore sought the re-advertisement and/or re-

19
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evaluation, re-gpplication and adjudication of the bid o

ensure that those bidders who were meant 1o be disqualified

would be disqualified.

44, This was done through the 2016 and the 2017 tender
processes, to which the former Mantelli parficipated in . Thus
Alr Chefs and/or SAA complied with the National Treasury

recommendations.

47.  SAA and Air Chefs agree with paragraph 8.1.38 the second
sentence [the first sentence s refuted) of the preliminary
report ¢s it relates to, stating thot an application to review
and set aside the award of tenders 1o the successful suppliers
and deciare thot the contracts (where such had been
concluded] ore void ob inifio, would have been the

appropricte step o take.

48. This step waos not foken os there were further bidding
processes embarked upon in 2016 and 2017 that Mantelli
porticipoted In. Thus a review opplicotion became
academic. Alr Chefs was no longer functus officio due to the
‘conduct of Mantelll which parficipated the bidding process
for the establishment of g panel.

20
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49.

51.

52.

Since the process commenced de novo through the
advertisernent of o new bid, SAA and Alr Chefs therefore
complied with the findings and recommendations of National

Trecsury.
The invesiigation

Further, due to conflicting opinions and reporis obiained by
SAA and Alr Chefs, the review application could not, even i
it could be launched, instituted. The review application
covuld, more fundaomentally, also not be lodged as a result of

the pending investigation with the Public Proteciors Office.

The deiays in the Mantelli matter were nrot designed fo

Sscupper Mantellis rights or remedies, it was meant fo ensure

that SAA followed due process and complied withh the

investigation that hos been before the Public Protector's

Office since 01 July 2014,

Unfortunately, the investigotion became profracted and wes

postponed af various infervals at the instance of the Office of

the Public Protecior.

21
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53, The oforegoing therefore establishes that the investigative

reports, which were interdocutory In respect of the Public
Protectors investigation, were not an ctiempt 1o delay
proceedings 1o the extent that Mantelli could not institute a
review cpplication impugning the award ond retraction of
the tender. It wos meant 16 respect the Public Protectors
Office and ensure that SAA did not have separate processes
paralie! to the Public Protector’s investigation. However the
investfigation got profracted and got overtaken by certain

events which rendered it academic.
CONCLUSION

54, I the crecumstancaes, it is submitted that the 2016 and 2017
tender process indicates that SAA and/or Air Chefs were not
driven by malice when fender GSM  025/2013 waos

investigated internally.

55. The Public Protector is implored o toke into account Alr Chefs
and SAA’s attempt to regularise tender GSM 02572013

thwough the 2014 and 2017 processes.
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56. Finally, the Treasury deviatlion olbeit belated vindicated the
clarification leter of the 11% of March 2014, The Alr Chefs
procurement process is complex ond required o specicd
dispensation. Mantelli could not hove been appointed as the
sole provider of the crackers s this is dependent on the

derrnand from Alr Chefs® clients,

57. Thus, the 11 March 2014 letter was not a revision or withdrawed
but o clarification of the Alr Chefs operational model which is
generdlly cpplicable 10 ol service providers and waos

accepled by Mantelll.

SIGNED AT /‘%NC" 2, .,.,,f?f:ow 20 pay oF DECEMBER 2019
ezmme—" ‘
ZUKS RAMASIA

CHIEF EXECUTIVE OFFICER OF SAA

? o
sonED AT 20 L i ON 2.0 DAY OF DECEMBER 2015

MARTI AP

CHIEF EXECUTIVE OFFICER OF AIRCHEFS
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54.3

5.4.4
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Public Protector’s analysis of a response to section 7(9) notice by

AirChefs/SAA.

At paragraph 1 — 12 of the response

I have considered the above submission made by the AirChefs/SAA with regards
to a meeting held with my investigation team on 22 August 2019 in terms of a
subpoena dated 24 July 2019. The proceedings in the subpoena hearing session
are still part of an investigation and therefore an incisive fact-finding process
aimed at obtaining more and relevant information relating to what transpired in
the awarding of the tender, and the subsequent investigations which were

conducted by NT and Indyebo Consulting relating to this matter.

This is evident from the recording of the aforesaid subpoena meeting wherein my
team engaged AirChefs and SAA, and the proceedings were based on the
principle of natural justice which included the audi alteram partem meaning

hearing the other side. (Emphasis added)

In the Mail and Guardian case, the Supreme Court of Appeal (SCA) held that “the
Public Protector should not be bound or be limited to the issues raised for
consideration and determination by the parties but should, investigate
further and discover the truth and also inspire confidence that the truth has

been discovered”. (Own emphasis).

Similarly the powers of the Public Protector to investigate matters before her/him
are accentuated in the SCA judgement of Minister of Home Affairs v The Public
Protector of South Africa (308/217) [2018] ZASCA 15 (15 March 2018)
(Minister of Home Affairs case) as follows: “the office of the Public Protector is a
unique institution designed to strengthen constitutional democracy. It doesn’t fit
into the institutions of public administration but stands apart from them. It is a
purpose-built watch-dog that is independent.... Its function is not to administer
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5.4.6

547

548

but to investigate, report on and remedy maladministration. The Public Protector
is given broad discretionary powers how to investigate and what remedial

action to order — as close as one can get to a free hand to fulfil the mandate of

the Constitution”.(Own emphasis)

It is therefore without doubt that the Public Protector's investigation process
should be incisive, elucidating, probing in seeking to uncover the truth without
merely accepting the version that is provided to her/him by the responding

parties, no matter how uncomfortable sometimes this may be to some.

At paragraph 13 — 20 of the response

The AirChefs/SAA’s submission and contention that the Complainant
subsequently participated under Bid number RFP GSM 088/2015 and even in
another 2017 bid, and that therefore it was a clear indication that he had accepted
the operational model of the AirChefs business, through which it operates
business on the bases of a panel and not on individual service provider

appointments, is misguided and without merit.

| wish to emphasise that there was nothing in law that precluded the Complainant
from participating in the bidding process since he is an entrepreneur, particularly
that the Bid number RFP GSM 088/2015 was based on recruitment of panel
members, and therefore not similar to the contentious tender number GSM
025/2013 which only related to the appointment of a single successful bidder.

The Airchefs and SAA’s request that | should take into account their attempts to
regularise tender GSM 025/2013 through the 2016 and 2017 processes though
mindboggling, is equally an acknowledgement of their wrongdoing in the GSM
025/2013 tender process.
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5.4.10

5.4.11
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At paragraph 21 — 30 of the response

The AirChefs/SAA’s submission that the Complainant's subsequent participation
in various procurement processes that AirChefs embarked on constitutes an
acceptance of the clarification letter issued in March 2014, which provided for the
amendment of the appointment letter of tender number GSM 025/2013 to be
revised from being an appointment of a single service provider to that of a panel

member, is baseless.

In terms of the advertised specifications of tender number GSM 025/2013, the
requirements were for a tender to be awarded to a single successful bidder, while
the advertised specification of a Bid number RFP GSM 088/2015, the
requirements were for an appointment of a panel of service providers to supply

and deliver various baked dry snack products.

It is clearly evident from the two (2) bid advertisements below for 2013 and 2015,
that AirChefs aimed at procuring different service providers under the latter Bid

Request as compared to the former Bid Request:
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5.4.14

5.4.15

5.4.16

5.4.17

g ar
Based on the above bids, it is apparent that in terms of Bid number GSM
025/2013, AirChefs invited suppliers to bid for the purchase of dry snacks,
whereas Bid number RFP GSM 088/2015 provided for a request for the
appointment of a panel of service providers to be used to supply and deliver

various baked dry snacks to AirChefs.

Therefore the Complainant participated in Bid number RFP GSM 088/2015 which
was not necessarily a re-advertisement of Bid number GSM 025/2013 as
purported by Airchefs, but as a completely new Bid which he was aware of

because the contents of the advertisements were different.

The contents of the advertisement of the request to bid for the above mentioned
bids as it can be seen above are misleading. Both advertisement were aimed at
requesting bidders to apply for the supply and delivery of various baked dry

shacks.

The only difference about the aforesaid advertisements is that on Bid number
RFP GSM 088/2015 AirChefs advertised for the appointment of a panel of
service providers whereas on Bid number GSM 025/2013 it aimed at inviting

suppliers to bid,

In an effort to accentuate their submission, the AirChefs/SAA cited the doctrine

of peremption as the one which precludes the Complainant from pursuing any
further claim relating to Bid number GSM 025/2013 as he had in a way,
acquiesced to the situation through his participation in the subsequent bids of
2015 and 2017.

The specifications of the above bids as reflected in the advertisements are
completely different and as such AirChefs/SAA cannot rely on the doctrine of
peremption since the bids were not similar. By mere participation in Bid nhumber
RFP GSM 088/2015, the Complainant does not to waive his right to challenge the
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5.4.18

5.4.19

5.4.20

5.4.21

sl
g
withdrawal and ultimate cancellation of Bid number GSM 025/2013 by AirChefs.
In this regard reliance on the doctrine of peremption is disingenuous and cannot

be invoked in the circumstances.

The AirChefs/SAA’s submission that it informed the Complainant of the
cancellation of Bid number RFP GSM 088/2015, and that a new tender would be
re-issued in due course, does not have any bearing on his legal recourse relating
to Bid number GSM 025/2013.

It should also be noted that, Bid number GSM 025/2013 was awarded to CIRO
and the Complainant on 18 February 2014 as individual service providers and not
a panel. Although the Complainant did not sign a contract, CIRO signed a contract
on 18 November 2014 for the supply of various types of dry snack products to

AirChefs under the same bid.

In the case of Vox Orion (Pty) Ltd v State Information Technology Agency
(SOC) Ltd (49425/2013) [2013] ZAGPPHC 444 (6 December 2013) ( Vox Orion
case), at paragraph 94, Nkosi AJ remarked that:

“Affer notifying the applicant of the award of the tender as aforesaid, the
respondent became “functus officio” and was not competent to revoke the award
of the tender without a Court Order. For this reason, the respondent was not
empowered to revoke the award and its decision to do so stands to be reviewed
and set aside. However, if the decision to award the tender to the applicant is
reviewed and set aside, the revocation of that decision by the respondent itself

will become academic”

I have noted that in this case AirChefs also became functus officio after issuing
the letter of award to the Complainant therefore it could not withdraw and or

amend the aforementioned letter without a Court Order.
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At paragraph 31 — 33 of the response

| could not find any relevance of AirChefs/SAA’s submission to my office of their
letter dated 18 April 2019 addressed to NT, entitled “Request approval for
deviation from the normal Bid process for food category” and the approval
dated 2 May 2019 from NT, since the aforesaid process was embarked upon five
(5) years and five (5) months after the letter of award for Bid number GSM
025/2013 was issued by the ACEO of AirChefs to the Complainant.

At paragraph 34 — 41 of the response

I'have conceded the fact that the Complainant was acquainted with the legal relief
he was entitled to since it is apparent that his legal representative was in constant
engagement with AirChefs/SAA prior 14 December 2015 and thereafter.
However, this does not exonerate AirChefs/SAA from issuing the Complainant
with the reports within a reasonable timeframe and in compliance with the
requirements of section 195(g) of the Constitution which requires transparency to
be fostered by providing the public with timely, accessible and accurate

information.

The AirChefs/SAA proceeded to refer me to my preliminary findings and disputed
the contents thereof. However, it did not provide me with evidence which would

persuade me to arrive at a different conclusion.

At paragraph 42 — 49 of the response

I have noted the AirChefs/SAA’s submission concerning the findings and
recommendations contained in the NT’s investigation report dated 21 May 2015,
which is in my possession and | do not agree with it. This submission is not a true
reflection of what is contained in the original report. The NT report provided inter
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5.4.27
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alia in paragraph 4 that: cerfain categories of biscuits should be allocated to

Mantellis Biscuits and a service level agreement signed with them.

This was supported by a letter dated 1 July 2015, obtained by me from NT on 18
October 2019, wherein the NT wrote to the erstwhile ACEO of SAA, Mr Nico
Bezuidenhout, informing him of its engagements with the Complainant to provide
him with clarity in connection with the period in dispute and his view on its

recommendations which were similar to that of the NT.

I further received a letter dated 7 July 2015, addressed by the SAA’s Chief
Procurement Officer, Dr Masimba Dahwa, to the Chief Director of NT, Mr Solly

Tshitangano, in response to the above-mentioned letter, herein below is a copy

thereof.
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5.4.28 The response received by NT from SAA clearly indicated that SAA disregarded
the above-mentioned recommendation from the NT’s investigation report and the

aforesaid letter dated 1 July 2015.

77



1‘&04-‘!

Report of the Public Protector January 2020 €\ F‘)
N -

el

PR FR g
At paragraph 50 — 57 of the response

5.4.29 There is no legislation that precludes Complainants and organs of state including
SAA to approach a court of law and or follow any due processes once the

complaint is brought before me for investigation.

5.4.30 The court in the case of Minister of Home Affairs and Another v Public
Protector of the Republic of South Africa (308/2017) [2018] ZASCA 15; [2018]
2 All SA 311 (SCA); 2018 (3) SA 380 (SCA) (15 March 2018), held at paragraph
40 that:

“The Public Protector is not a court, does not exercise judicial power and cannot
be equated with a court. Her role is completely different to that of a court and the
Jjurisdictional arrangements of the courts are entirely irrelevant to a determination
of the Public Protector’s jurisdiction. It is necessary to look to s 182 of the
Constitution and the Public Protector Act to ascertain the bounds of the Public

Protector’s jurisdiction.

5.4.31 Therefore AirChefs/SAA could have proceeded with the review application

without awaiting the finalisation of my investigation.

5.4.32 The issue relating to the AirChef/SAA attempting to regularise tender GSM
025/2013 through the 2016/2017 processes have been dealt with above and

need not be rehashed here.

5.4.33 The AirChefs/SAA's submission that it could not have appointed the Complainant
as a sole provider of the crackers as this is dependent on the demand from its
client is ludicrous in that AirChefs would not have advertised a Bid that requires
them to appoint a sole provider and issue a letter of award for Bid number GSM
025/2013 to the Complainant if its intention was to procure for the service of panel

members.
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5.4.34 The submission by AirChefs/SAA relating to the issue of acceptance by the

6.1

6.1.1

6.1.2

6.1.3

Complainant have been dealt with above and need not be rehashed here.

FINDINGS

Having considered the evidence uncovered during the investigation against the

relevant regulatory framework, | hereby make the following findings:

Regarding whether the decision by AirChefs to revise the letter of award of
tender GSM 025/2013 and re-issue the Complainant with a letter of award to
a panel of suppliers to supply dry snacks to AirChefs was irregular and thus
constitutes improper conduct and/or maladministration in terms of section

6(5)(a) of the Public Protector Act.

The allegation that AirChefs revised the letter of award of tender GSM 025/2013
and re-issued the Complainant with a letter of award as part of a panel of
suppliers to supply dry snacks to AirChefs was irregular, is substantiated.

AirChefs tender GSM 025/2013 was a tender to provide services and not

invitation to become one of the panellist of service providers.

The process of withdrawal of the letter of award issued to the Complainant
through a letter approved by the ACEO of AirChefs on 18 February 2014, and the
re-issuing of the letter by the ACEO through a letter on 11 March 2014, is irregular

AirChefs in issuing a letter of award to the Complainant became functus officio
and could not withdraw and/or amend the aforesaid letter without a Court Order

as enunciated on Vox Orion case.
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6.1.5

6.1.7

6.1.8

6.2

6.2.1

6.2.2
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The withdrawal and/or amending of the letter of award issued to the Complainant
on the basis that it was incorrectly worded was inconsistent with section 217(1)
and 195(1)(g) of the Constitution in that it violated the principle of transparency.

Therefore the conduct of the ACEO of AirChefs referred to above constitutes
improper conduct in terms of section 182(1)(a) of the of the Constitution and

maladministration in terms of section 6(5)(a) of the Public Protector Act.

The SAA’s non-implementation and delay to provide the Complainant with the
Indyebo report, including non-implementation of the National Treasury
investigation report scuppered the Complainant’s efforts and rights to a just
administrative action thus preventing him to comply with section 7(1) of PAJA
which provides that any proceedings for judicial review, should comply with

section 6(1) of the same legislation.

Therefore the SAA’s conduct amounts to improper conduct as envisaged in
section 182(1) of the Constitution and maladministration as envisaged in section

6(5)(a) of the Public Protector Act.

Regarding whether the Complainant was improperly prejudiced by the
conduct of the AirChefs in the circumstances as envisaged in section

6(5)(d) of the Public Protector Act.

The allegation that the Complainant was improperly prejudiced by the conduct of
the AirChefs in the circumstances as envisaged in section 6(5)(d) of the Public

Protector Act, is substantiated.

The withdrawal by AirChefs of the letter of award of the tender dated 17 February
2014 and the subsequent failure by the AirChefs to sign the SLA with the

Complainant prejudiced him.
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6.2.3.

6.24.

7.

7.1.

7.1.1.

7.1.2.
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The Complainant suffered prejudice in a form of financial loss or expenses
incurred in preparing and submitting the bid documents as well as other expenses
relating to meetings, travelling, accommodation, exchange of correspondence
with the SAA, seeking legal opinion and representation in his longstanding
dispute with SAA which can be regarded as out-of-pocket expenses. However,
the quantum of such financial loss can best be assessed and calculated through

the submission of actual invoices by the Complainant as proof thereof.

Therefore, the conduct of AirChefs in this regard amounted to improper prejudice
as envisaged by section 6(5)(a) of the Public Protector Act.

REMEDIAL ACTION

The appropriate remedial action that | am taking as contemplated in section
182(1)(c) of the Constitution, with a view to remedying the improper conduct and

maladministration referred to in this report, is the following:

THE CHAIRPERSON OF THE SAA BOARD

To take cognizance of the findings regarding the conduct and maladministration

by the AirChefs relating to the irregularities mentioned in the report;
To ensure that the Complainant is provided with a letter of apology within ten (10)

working days of issuing of this report for subjecting him to unnecessary litigation
attributable to AirChefs and SAA’s continued wrongdoing;
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7.2

7.2.1
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Ensure that the Complainant should be reimbursed for all proven out-of-pocket
expenses relating to meetings, travelling, accommodation, exchange of
correspondence with the SAA, seeking legal opinion and representation in his
longstanding dispute with SAA, within thirty (30) working days from the date of

issuing of a letter of apology to him;

Ensure that the CEOs of AirChefs/SAA consider the report in so far as it relates
to the gaps identified in the NT and Indyebo reports respectively, and to address
such through introduction of and compliance with stringent policies, prescripts

and practices which are in line with section 217 of the Constitution, the PFMA,

National Treasury Regulations; and

Ensure that the CEOs consider the acts of maladministration and improper
conduct referred to in this report and take appropriate disciplinary action against
any official of the AirChefs/SAA in respect of their conduct referred to therein.

THE CEOs OF AIRCHEFS/SAA

To consider the report in so far as it relates to the gaps identified in the NT and
Indyebo reports respectively, and to address such through introduction of and
compliance with stringent policies, prescripts and practices which are in line with
section 217 of the Constitution, the PFMA, National Treasury Regulations: and

To consider the acts of maladministration and improper conduct referred to in this

report and take appropriate disciplinary action against any official of the
AirChefs/SAA in respect of their improper conduct referred to therein.
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8. MONITORING

8.1. The Chairperson of the Board of SAA to submit an Implementation plan, within
thirty (30) working days of issuing this Report, indicating how the remedial

actions referred to in paragraph 7.1 will be implemented.

8.2. The CEOs of AirChefs/SAA to submit an Implementation plan, within thirty (30)
working days of issuing of this Report indicating how the remedial actions

referred to in paragraph 7.2 will be implemented.

8.3. The submission of the implementation plan and the implementation of my
remedial action shall, in the absence of a court order directing otherwise, be
complied with within a period of six (6) months of the issuing of my Report.

(ﬁf{ub%%%
ADV. BUSISIWE MKHWEBANE
PUBLIC PROTECTOR OF THE
REPUBLIC OF SOUTH AFRICA
DATE: 3\\ /0l /2020
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